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[Title]

Effect of petition for bankruptcy – suspension of prescription, incidental damages for delay
Case (1)

[Deciding Court]

Supreme Court

[Date of Decision]

10 September 1970

[Case No.]

Case No. 85 (o) of 1970

[Case Name]

Claim for Loan Repayment

[Source]

Minshu Vol. 24 No. 10: 1389, Hanrei Jiho No. 609: 43, Hanrei Taimuzu No. 254: 141

Case (2)

[Deciding Court]

Sapporo High Court

[Date of Decision]

27 September 1983

[Case No.]

Case No. 30 (ne) of 1983

[Case Name]

No-claim declaration (original suit), claim for loan repayment (countersuit), and appeal

[Source]

Hanrei Taimuzu No. 516: 124, Kinyu Shoji Hanrei No. 694: 40

[Summary of Facts]

Case (1)

A, who was the predecessor of X (Plaintiff, Appellee in Intermediate Appeal, Appellee in Final Appeal) loaned money to Y1 (Defendant, Appellant in Intermediate Appeal, Appellant in Final Appeal) with Y2 and others (Defendants, Appellants in Intermediate Appeal, Appellant in Final Appeal) acting as jointly and severally liable guarantors (hereinafter referred to as “Loan 1”).  A also loaned money to B (not a party to this suit) with Y1, as well as Y2 and others acting as jointly and severally liable guarantors (hereinafter referred to as “Loan 2”). On 25 October 1957, A acted in A’s capacity as a holder of a promissory note with Loan 1 as the original claim, to petition for bankruptcy naming Y1 and Y2 as respondents (hereinafter referred to as “YY”) pursuant to the promissory note claim.  During the proceedings, A submitted a statement containing details of the principal and interest with regard to Loans 1 and 2, along with the promissory note pertaining to Loans 1 and 2 and other documents, as materials evidencing the facts leading to the bankruptcy. A died, however, before the bankruptcy was declared.  A’s successor, X, filed suit against YY on 23 December 1966 seeking repayment of Loans 1 and 2, and withdrew the petition for bankruptcy on 26 December 1966.

The court at first instance gave judgment in favor of X.  YY appealed, asserting that both loans were extinguished due to prescription, inasmuch as the performance date for Loan 1 was 21 January 1955, and the last installment repayment date for Loan 2 was 28 February 1956.  In response, X asserted that prescription was suspended on the grounds that the repayment of both loans was claimed during the bankruptcy proceedings, and the suit was filed before the petition for bankruptcy was withdrawn.  The appeal court rejected the completion of prescription.  YY appealed to the court of final appeal.

Case (2)

The creditor X (Defendant in this suit, Plaintiff in the countersuit, Appellee in the Intermediate Appeal), petitioned for bankruptcy on 30 November 1979, naming Y (Plaintiff in this suit, Defendant in the countersuit, Appellant in the Intermediate Appeal) as respondent. Y sued X seeking a no-claim declaration with regard to X’s claim in the petition for bankruptcy. X countersued Y seeking the said claim as well as damages for delay in respect of the period after 19 December 1979. The notice of countersuit was served on Y on 27 July 1981. The court at first instance dismissed Y’s claim, and accepted all of X’s claims in the countersuit. Y appealed.

[Summary of Decision]

Case (1)

Judgment: Dismissal of final appeal
“The expression of an intention to assert a claim in bankruptcy proceedings is regarded as a type of judicial claim, and should be regarded as having the effect of causing the suspension of prescription with regard to the claim, just as a petition for bankruptcy causes the suspending of prescription with regard to claims included in the statement of legal requirements in the bankruptcy proceedings. Even where the petition for bankruptcy is later withdrawn, the validity of the claim as a demand is not extinguished since the claim is regarded as having been continued by the expression of intention to assert it during the bankruptcy proceedings. It should be understood that prescription can be decisively suspended by asserting other compelling grounds for suspension within 6 months of the withdrawal of a petition for bankruptcy. The suit filed before the withdrawal of the petition for bankruptcy was, therefore, within the prescription period, and the judgment of the lower court was proper.”

Case (2)

Judgment:  Partial revocation
The Sapporo High Court ruled that “In order for a creditor to demand incidental damages for delay, notice must be given by the creditor to the debtor expressing the intention to pursue the immediate performance of the claim. It is appropriate to recognize, however, that a petition for bankruptcy does not constitute such notice.  

“A petition for bankruptcy, when filed with a court by a creditor, is an assertion to the court of the existence of a foundational (monetary) claim. It should therefore be found to be effective as grounds for suspending prescription, due to the claim being asserted as part of court proceedings (as a ‘judicial claim’ or ‘judicial demand’; Supreme Court decision, 27 December 1960 Minshu Vol. 14 No. 14: 3253, Supreme Court decision, 1 September 1970, Minshu Vol. 24 No. 10: 1389.) However, although a petition for bankruptcy is a mode of assertion of a claim by a creditor through court proceedings, it suffices to assert and prove the existence of a (monetary) claim, without demanding repayment.  Furthermore, a claim with time limitations or conditions can also be used as the foundational claim in bankruptcy proceedings, and since notice to the debtor of an intention to demand performance is not included in such cases, unless there are special circumstances (the court found that, on the evidence, there were no such special circumstances in this case), it will be difficult to conclude that the above notice has, in effect, been given.” The Court ordered partial revocation of the lower court’s order for payment of damages for delay for the period 19 December 1979 through 27 July 1981, and dismissed the relevant portion of the claim in the countersuit.

